IRS ACA Employer Mandate Enforcement
Employer Response FAQs
Introduction
The IRS has begun enforcement activity on the Affordable Care Act (“ACA”) Employer Shared
Responsibility Penalty (“ESRP”), sometimes called the “Play or Pay employer mandate.” The first
assessments may relate to calendar year 2015 (relying on filings made in the first quarter of 2016).
These FAQs provide some considerations on how to respond if you receive a proposed assessment.
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General questions & response tips

Q1. I received an IRS Letter 226J saying I may owe an ACA ESRP. What do I do now?
First, review the letter carefully. Confirm the calendar year that the IRS is reviewing (for example, 2015)
to make sure you review and obtain the appropriate employee records. Contact the relevant vendors for
that year to gather the information that will assist you in responding to IRS Letter 226J (as discussed
more fully in Section II).
You may want to engage an attorney, accountant, or other tax advisor who is familiar with the ACA
penalties to help you draft a response. Your HUB Chief Compliance Officer is available to speak with you
generally about the enforcement process, but cannot compile or draft your response to the IRS. Your
Account Manager may be able to help you gather some of the health insurance documentation you may
need to respond.
You should have 30 days from the date of the letter to respond to the IRS. If you need more time, you
may want to contact the IRS agent to ask if you can request an extension and explain why you need one.
You should consult your tax advisor on whether to request an extension. The IRS has not said whether
they will grant extensions, although the standard IRS Form 14764 provides a phone number for you to
call if you want to request additional time. The presence of that phone number suggests that the IRS will
at least entertain requests for additional time.
Q2. Is this a bill/invoice/assessment?
No. The Letter 226J is a notice from the IRS indicating that you may be subject to a penalty under the
ESRP. You have the opportunity to review the information provided by the IRS and either contest the
penalty or confirm that the penalty is due. In short, this is the beginning of a dialogue.

Q3. Why am I receiving this letter?
You are receiving this letter because a person claiming to be your employee bought individual coverage
on an ACA marketplace/exchange and received a premium tax credit to help them pay for that coverage
for at least part of the year.
Note that the first letters are assessing penalties related to the 2015 calendar year, but the IRS could
enforce 2016 as well. The letter will be addressed to the person who signed your company’s Form 1094C for the year being examined. If that person is no longer with your company, you should alert the person
or people who receive your mail ahead of time to make sure any letters from the IRS are forwarded to the
appropriate person (and not returned to sender or, worse, thrown away). If you don’t respond to the
letter, the IRS will assume you agree with the original proposed assessment and will send a bill for the
amount reflected in Letter 226J.
Q4. How do I respond to this letter?
The IRS Letter 226J contains specific instructions on how to respond (see attached Sample Letter).
There are two additional documents that operate as “companion” documents to the IRS Letter 22J:
1. An employer’s response must include the completed “ESRP Response” IRS Form 14764 (see
attached Form 14764) – employers should use this form to indicate whether they agree or
disagree with whether a premium tax credit (“PTC”) is due. Importantly, included on Form 14764
is the phone number an employer may call to request additional response time.
2. Employers who contest the penalties should also include the “Employee Premium Tax Credit
(PTC) Listing” IRS Form 14765 (see attached Form 14765). The Form 14765 reflects information
pulled directly from the employees’ Form 1095-C Form and identifies those months for which the
IRS believes an ESRP is due. The employer should complete the row directly below the IRS
information providing corrections, if appropriate, to inaccurate coding that triggered the penalty (if
any). If the IRS coding and information is correct, the employer may indeed owe the ESRP.
These FAQs generally assume you intend to contest the assessment. If you agree with the assessment,
follow the instructions on the IRS Letter 226J.
Q5. What is the employer mandate/Employer Shared Responsibility Penalty (ESRP)?
In brief form, the employer mandate (also known as employer shared responsibility penalty (“ESRP”))
applies to Applicable Large Employers (“ALEs”). These are generally those employers that had 50 fulltime (including full-time equivalent employees) or more in the prior year. However, for 2015 there was
specific transition relief available – please see Section III of this document for a discussion regarding
2015 transition relief.
For purposes of the ESRP, companies that are part of a controlled group (i.e., that have certain common
ownership or sufficient parent-subsidiary relationships) are considered a single employer. A full
discussion of how to determine if a company, or group of companies, is an ALE is outside the scope of
these FAQs. If you have questions, please contact your tax advisor.
There are two possible penalties under the ESRP:
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The IRC §4980H(a) penalty – “A Penalty”
The A Penalty applies if the ALE either (1) does not offer minimum essential coverage to any of
its full-time employees (see below for an explanation of the ACA definition of “full-time employee”)
and their children, or (2) offers minimum essential coverage to less than 95% (70% for 2015 only)
of its full-time employees (or, if the employer has less than 100 full-time employees, less than all
its full-time employees, minus 5) and their children. In either case, the penalty is only triggered if
at least one full-time employee obtains individual health insurance coverage through an ACA
marketplace/exchange and receives a premium tax credit to help pay for that coverage.
The A Penalty is assessed for each calendar month the employee received the premium tax
credit. The A penalty is equal to the number of all full-time employees the ALE employed for that
month minus 30 (or 80 for 2015 only if the employer qualifies for relief) multiplied by $173.33 (for
2015). The annual penalty amount for 2015 is $2,080. If the number of full-time employees
fluctuates, the monthly penalty amount will fluctuate as well.
The IRC §4980H(b) penalty- “The B Penalty”
The B Penalty applies if the ALE offers minimum essential coverage to at least 95% (70% for
2015 only) of its full-time employees (and their children), but the covered offered: (1) is not
minimum value plans (60% actuarial value, as discussed more fully in Q8 below); and/or (2) is not
affordable (as discussed more fully in Q7 below. The B Penalty could also be assessed if the fulltime employee who received the premium tax credit is one of the 5% (30% for 2015) or less of
full-time employees (or 5 or fewer, for employers with less than 100 full-time employees) who did
not receive an offer of coverage. In any case, the penalty applies when at least one full-time
employee declines the employer coverage (or is not offered coverage) and enrolls in individual
health insurance coverage through an ACA marketplace/exchange and receives a premium tax
credit to help pay for that coverage.
The B penalty is also calculated on a monthly basis. The monthly amount of the B penalty is
equal to $260 for 2015. The annual penalty is $3,120 for 2015. However, unlike the A penalty,
this penalty is only multiplied by each full-time employee who actually received a premium tax
credit. Therefore, while the penalty dollar amount is larger, the overall penalty may be smaller,
because the penalty is calculated based only on the full-time employees receiving the tax credits,
not all the employer’s full-time employees.
Under either the A or B Penalty, the coverage offered must be “minimum essential coverage.” This
generally means it has to be major medical coverage. Excepted benefits, like vision and dental coverage
or employee assistance programs (EAPs) do not qualify. When we refer to “coverage” in these FAQs, we
mean minimum essential coverage (MEC). If you have any questions, regarding what qualifies as MEC,
please contact your HUB Advisor.
The chart below shows the similarities, and differences, between the A Penalty and the B Penalty and
provides one example.
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Conditions for
penalty to apply:

Dollar Amount of
Penalty:
Multiplier:
Example:

Example Penalty
Calculation:

“A” Penalty
“B” Penalty
1. A full-time employee receives a PTC to help pay for individual coverage
purchased through an ACA Marketplace/exchange.
2. No coverage offered to full-time
2. Coverage is offered to at least 95%
employees (and their children)
(70% in 2015) of full-time employees
OR
(and coverage offered to their
Coverage offered to less than 95%
children), but either:
a. The coverage is not affordable,
(70% in 2015) of the employer’s fullb. The coverage does not provide
time employees (or if the employer
minimum value, OR
has less than 100 full-time
c. The employee is part of the
employees, all its full-time
fewer than 5% (30% in 2015) of
employees, minus 5).
the employer’s full-time
employees (or if applicable, 5
full-time employees) who did not
receive an offer of coverage.
2015: $173.33 / month ($2,080 / year)
2015: $260 / month ($3,120 / year)
2016: $180 / month ($2,160 / year)
2016: $270 / month ($3,240 / year)
2017: $183.33 / month ($2,260 / year)
2017: $282.50 / month ($3,390 / year)
All full-time employees, minus 30 (or 80,
Only those full-time employees who
for 2015 only).
received a PTC.
Employer with 100 full-time employees
Employer with 100 full-time employees
does not offer coverage to any of its fulloffers coverage to 70 of the 100 in 2015.
employees for 2015. One employee
Two employees of the 30 employees that
obtains individual coverage through an
were not offered coverage obtain
ACA Marketplace and gets a PTC for 7
individual coverage through an ACA
months of 2015.
Marketplace and receive a PTC for 7
months of 2015.
For 2015: (100-80=20) x $173.33 X 7
For 2015: 2 X $260 X 7 months = $3,640
months = $24,266.20

By law, the B Penalty is capped at the maximum A Penalty that could apply to the employer. For
example, in the B Penalty example above, if all 30 of the employees not offered coverage had received a
PTC, the B Penalty calculation (30 X $260 X 7 = $54,600) would be larger than the A Penalty applied to
the same employer ($24,266.20, as noted above). In that case, the law says the penalty will be capped
at the A Penalty amount instead.
Either penalty is assessed for any month in which any employee receives a PTC.
Certain transition relief was also available, as described in Section III below.
Q6. What is a full-time employee?
For purposes of the ESRP, a full-time employee is an employee who either:
1. is regularly scheduled to work 30 hours per week; or
2. upon completion of a measurement period (if applicable) averages at least 30 hours per week.
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Under the ESRP rules, an employee who is reasonably expected to be full-time as of his or her date of
hire generally must be treated as a full-time employee.
On the other hand, employees with variable or seasonal schedules, or employees who are part-time, can
have their hours measured over a set measurement period. If they average at least 30 hours per week
over that measurement period, they generally have to be offered coverage following the end of that
measurement period (and a brief administrative period).
Note that for 2015, an employer using this measurement method could have applied a shorter
measurement period than the rules normally allow. A full discussion of these rules is beyond the scope of
these FAQs, but if you have any questions please contact your HUB Advisor. Employers who were using
these measurement period rules should have records demonstrating which measurement period they
chose and which employees were determined to be full-time based on that measurement period.
Q7. What does it mean for coverage to be “affordable”?
Coverage is affordable if the employee’s share of the employee-only premium is less than 9.5% of the
employee’s household income. The 9.5% is adjusted each year for changes in the cost of living. The
new percentage applies for plan years beginning in each of the following years. A table showing the
percentages for each year is below:
For plan years beginning in…

The affordability percentage is…

2015
2016
2017
2018

9.56%
9.66%
9.69%
9.56%

Most employers do not know an employee’s household income. Therefore, the IRS has developed three
affordability safe harbors. To qualify for the safe harbor, the employee’s cost for employee-only must be
less than the affordability percentage of one of the following amounts:
o
o
o

The federal poverty line for that year.
The employee’s W-2, Box 1 compensation.
The employee’s rate of pay.

Each of these safe harbors has nuances and special rules. A complete discussion of these safe harbors
is outside the scope of these FAQs. However, if you have any questions, please contact your HUB
Advisor.
Q8. What does “minimum value” mean?
Minimum value means that the plan covers at least 60% of the cost of a typical participant’s claims
experience. Said slightly differently, for the typical participant, the plan should pay 60 cents out of every
dollar of participant’s for health care expenses.
This is not an individual participant determination. In other words, an actual participant may have more or
less than 60% of his or her health care expenses paid for by the plan. Whether a plan provides minimum
value is based on how the plan would reimburse a hypothetical “typical” participant as determined by
HHS.
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Q9. Am I exempt if my company didn’t exist in the prior year?
Not necessarily. Generally, an employer that was not in existence on any day of the previous calendar
year (for example, 2015) will be an ALE for the current calendar year (for example, 2016) if the employer
both (1) reasonably expects to employ an average of at least 50 full-time employees (including full-time
equivalent employees) on business days during the current calendar year and (2) actually does so. If an
employer is an ALE, it could be subject to an ESRP assessment for its first year of existence. This same
standard applied in 2015, but based on 100 full-time employees, rather than 50. See the discussion of
Fewer than 100 Transition Relief in Q18 below.
Q10. I already responded to a letter from the Department of Health and Human Services (“HHS”).
Do I need to respond to this too?
Yes. Any response to HHS is not binding on the IRS, so the IRS is still free to assess penalties if it
believes they are warranted.
In fact, if you received a letter from HHS, you are probably more likely to get a letter from the IRS. A letter
from HHS means that one of your employees (who may or may not have been a full-time employee)
claimed they were eligible for a PTC. If that employee was full-time, you will likely get an IRS letter.
Note that some employees might have mistakenly claimed, for example, that coverage was not
affordable, or that they were not offered coverage, and received a PTC. Therefore, your job in responding
to the assessment is to set the record straight on whether that employee was a full-time employee,
whether you offered coverage to that employee, and the nature of the coverage offered, if any.
Q11. Do you have any tips for responding to the IRS?
Yes. First, be organized. Make the review of your materials as easy as possible for the IRS. Include a
table of contents, numbered pages, and labels or tabs to identify the documents you are submitting to the
IRS. Also, be sure to follow the formatting instructions requested by the IRS. For example, the IRS letter
will probably require you to include the company name and Employer Identification Number on each
sheet of your response.
Do not simply put all relevant documents in an envelope and send mail it to the IRS. You need to explain
what you’re sending. Do not assume that an IRS agent will automatically understand the documents you
send or how to read them. You need to walk them through each document and explain why it is relevant.
While responses will vary, you may want to consider the following items:
o

A cover letter identifying your company and the letter to which you are responding (e.g. “Your
letter dated _________, addressed to __________.”)

o

An explanation of each item enclosed with the response (this explanation could be included in the
cover letter).

o

Documents that respond precisely to the IRS request. You want to be complete, but you should
avoid extra information, if possible.

Like all of us, IRS agents are busy. Additionally, they are probably reviewing responses from multiple
employers. While every agent is different, generally speaking, the easier you can make it for the IRS
agent, the easier it will be for you. An organized and professional (not antagonistic) response will work
best.
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Q12. What is the IRS looking for?
The IRS is probably looking for information on one of the following issues:
o

Were you an ALE during that year?

o

If so, did you qualify for transition relief for one of more months of that year?

o

Did you offer compliant coverage to one or more employees listed in the IRS letter and its
attachments (and their children)?

o

If not, were any of those employees not full-time employees (or possibly not your employee at
all)?

o

Did you offer coverage to at least 95% (70% for 2015) of your full-time employees (and their
dependents) or, if you have fewer than 100 full-time employees, all your full-time employees
except 5 (or less)?

o

Was the coverage you offered affordable?

o

Did the coverage you offered provide minimum value?

o

Was the information reported on the Forms 1095-C incorrect? If yes, what should the codes for
Lines 14 and 16 be for the employee in question?

It is possible that some employees who were not full-time received Forms 1095-C even though that is not
required. It is also possible that some employees’ Forms 1095-C were coded incorrectly, leading the IRS
to believe you owe a penalty when you, in fact, do not. You may need to explain any reporting
discrepancies to the IRS.

II.

Documentation Suggestions for Each Component of the ACA Mandate

The charts below lists examples of items that may be used to prove you met the applicable ACA ESRP
conditions. The charts also provide some suggestions regarding the vendor that might have the
information (if it is not already in your files). Remember that the information may be in the hands of an old
vendor. For example, if the IRS letter is for 2015, you may need to talk to your vendor or broker from that
year.
Q13. How can I show that I offered minimum essential coverage?
Item
For electronic enrollment: A report of employees who were
given an opportunity to enroll.
For paper enrollment:
• Waiver forms (if obtained) for employees who
declined coverage.
• Records of distributions of enrollment materials to
that employee (or a group or location that includes
the employee).
Enrollment/election confirmations, if provided.
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Potential Vendors with Records
Benefits enrollment/administration vendor
HUB International (or broker at the time)
HUB International (or broker at the time)
Insurance Carrier

Enrollment vendor
Insurance Carrier
HUB International (or broker at the time)

Q14. How can I show the employee is (or is not) a full-time employee (or is not my employee)?
Item
Payroll records (such as payroll registers or cumulative
year-end payroll or time and attendance reports) showing
the employee’s classification and the hours worked in the
prior measurement period (if applicable).
Summary Plan Descriptions or other plan communications
showing which measurement period was used.
If the employee was terminated for one or more months of
the year – documentation regarding the end of the
employment (such as a COBRA eligibility notice, written
communication to the employee regarding the end of the
employer, a notice to the state unemployment agency, time
and attendance records that demonstrate that the
employee no longer worked any hours)
If the individual was an independent contractor, a copy of
the Form 1099 issued to that individual.

Potential Vendors with Records
Payroll vendor
ACA reporting or tracking vendor (if
separate from payroll vendor).
HUB International (or broker at the time)
The entity that provides U/E claims
defense such as your payroll provider or
unemployment TPA
COBRA administrator
Payroll vendor

Payroll vendor
Accountant
Tax preparation vendor

Q15. How can I show I offered coverage to at least 95% (70% for 2015) of my full-time employees
and their non-spouse dependents?
Item
Summary Plan Description including definition of “eligible
employee”
Employee payroll register or roster with an indication of
which employees were eligible

Potential Vendors with Records
HUB International (or broker at the time)
Plan document provider
Payroll vendor
Benefits enrollment/administration
vendor/provider

Q16. How can I show that the coverage I offered was affordable?
Item
Payroll Register showing employee contribution amounts
Open enrollment materials including employee
contributions
Safe Harbor calculations/spreadsheets

Potential Vendors with Records
Payroll vendor
HUB International (or broker at the time)
ACA vendor (if applicable)

Q17. How can I show that the coverage I offered provided minimum value?
Item
For insured plans, Summary of Benefits Coverage
For self-funded plans, one of the following:
• Actuarial certification;
• A copy of the results from the IRS and HHS
minimum value calculator; or
• A completed design based safe harbor checklist
from the IRS and HHS.
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Potential Vendors with Records
Health Insurance Carrier
Third Party Administrator

III.

Transition Relief and Other Information

Q18. What if I was not subject to the employer mandate?
Then you will need to demonstrate that in your response to the IRS. To do so, you may need to include
items like your employee roster for the year before the year of the assessment (2014 records, to respond
to a 2015 proposed assessment, for example). You may also need to include a calculation you
performed showing that you were not subject to the employer mandate.
Fewer than 100 Transition Relief for 2015. Generally, the employer mandate penalty applies to
employers who employed at least 50 full-time (including full-time equivalent employees) in the prior
calendar year. However for 2015, employers who employed at least 50, but fewer than 100 full-time
(including full-time equivalent employees) in 2014 could avoid the mandate. To qualify, the employer had
to meet the following conditions:
•
•

•
•

From February 9, 2014 to December 31, 2014, the employer cannot reduce its number of
employees or their overall hours of service to avoid the employer mandate. However, reductions
for real business reasons are acceptable.
If the employer offered health coverage on February 9, 2014, it had to continue to do so through
the end of the plan year that begins in 2015 (December 31, 2015, for calendar year plans).
o The employer generally had to maintain its level of contribution toward the cost of
coverage. If the employer was contributing a specified percentage of the total cost of
coverage, that percentage had to stay the same. If the employer was contributing a
specific dollar amount, that amount could not be reduced by more than 5%.
o If the benefits are changed, then the coverage had to provide minimum value after the
change.
o The employer could not narrow or reduce the categories of employees who were eligible
for the plan.
A new employer that came into existence after February 9, 2014 through the end of 2015 can
qualify for this relief if it meets the above criteria, but measured from the date it was created
rather than February 9, 2014.
If an employer has a non-calendar plan year, then this relief also applies for the entire plan year
that begins in 2015 (including those months in 2016 that are a part of that year). However, an
employer could not have changed its plan year after February 9, 2014 to extend the relief.

If you qualified for this relief you were still required to file a Forms 1094-C and 1095-C with the IRS and
include a certification with your 2015 Form 1094-C. One way to prove that this relief applies to you is to
provide a copy of that certification to the IRS. However, you may also need payroll records, insurance
contracts, and plan documents to show that you qualify for the above relief. Those may be available from
HUB International or your payroll vendor, insurer, or other service provider you were using in 2014 and
2015.
Recall that for 2015 only, employers could use less than the full 2014 calendar year to determine whether
or not they were an ALE for 2015. A full discussion of this relief is outside the scope of these FAQs.
However, if you have any questions, please contact your HUB advisor.
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Q19. Is there other transition relief that may apply?
Yes. There were several types of transition relief that applied. Please see brief descriptions below. If
you have questions, please contact your HUB Advisor.
January 2015 Special Rule. Generally, coverage has to be offered every day of the month to avoid a
penalty. However, for January 2015 only, coverage was considered offered for that month if affordable,
minimum value coverage was offered by no later than the beginning of the first payroll period beginning in
January.
Penalty Calculation Reduction. For 2015 (plus any calendar months of 2016 that fell within the
employer’s 2015 plan year), if an employer with 100 or more full-time employees (including full-time
equivalent employees) on business days during 2014 is subject to the A Penalty, the payment will be
calculated by reducing an ALE member’s number of full-time employees by that member’s allocable
share of 80. Otherwise, the penalty is reduced by 30.
Non-Calendar Year Transition Relief. In addition, there was some special transition relief for noncalendar year plans. To be eligible, the plan must have had a non-calendar plan year on December 27,
2012 and the plan year start date could not be moved to later in the year after that date. There are three
types of relief:
•

The employer offered a plan that didn’t meet minimum value or was not affordable for the 20142015 plan year. No penalty will be due for the months in 2015 that are part of the 2014 plan year.
This only applies to employees who were eligible for the employer’s plan on February 9, 2014.

•

The employer had a non-calendar year plan (or more than one plan with the same plan year) that
covered at least 25% of all of its employees as of any date in the 12 months before February 9,
2014. Also, as of the last open enrollment period before February 9, 2014, it offered coverage
under the non-calendar year plan(s) to at least one-third of all of its employees. If these facts are
true, then no penalty is due for any full-time employee for the months of the 2014-2015 plan year
that occur in 2015.

•

The employer had a non-calendar year plan (or more than one plan with the same plan year) that
covered at least 25% of its full-time employees as of any date in the 12 months before February
9, 2014. Also, as of the last open enrollment period before February 9, 2014, it offered coverage
under the non-calendar year plan(s) to at least one-third of its full-time employees. If these facts
are true, then no penalty is due for any full-time employee for the months of the 2014-2015 plan
year that occur in 2015.

To be eligible for any of these areas of relief, however, the employer must offer coverage to its full-time
employees that is affordable and provides minimum value as of the first day of the 2015-2016 plan year.
If this last condition is not met, penalties can apply for the entire 2015 calendar year.
70% Rule for 2015. As noted above, typically the A Penalty applies if an employer offer coverage to less
than 95% (or for employers with less than 100 full-time employees, less than all their full-time employees,
minus five) of the employer’s full-time employees. However, for 2015 only, the A Penalty will not apply
unless the employer offers coverage to less than 70% of its full-time employees. This relief is also
available for a non-calendar plan year that begins in 2015 and ends in 2016, as long as the employer did
not change its plan year after February 9, 2014 so that it started at a later calendar date. This relief
applies in addition to any other transition relief.
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However, this does not mean an employer if “off the hook” for any penalty. If an employee in that less
than 30% receives a PTC, the employer could be subject to a B Penalty with respect to that employee.
Dependents. As noted above, coverage must be offered that covers the full-time employee’s dependent
children. However, dependent coverage does not have to be affordable or provide minimum value.
For plan years beginning in 2015 (even if ending in 2016) an employer will not be assessed a penalty by
failing to offer dependent coverage. However, this will not apply if the employer offered dependent
coverage in the 2013 or 2014 plan year and subsequently dropped the coverage. Additionally, the
employer must take steps during the 2015 plan year to offer coverage to dependents.
Q20. Are there other resources that are available?
Yes. HUB has a brief on-demand webinar on this topic available at the link below:
Webinar: IRS is Now Imposing Employer Mandate 2015 Penalties
The IRS also has additional information on its website:
IRS FAQs on ESRP
Understanding Your Letter 226J
Model IRS Letter 226J
IRS Form 14764 – ESRP Response
IRS Form 14765 – Employee Premium Tax Credit (PTC) Listing
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NOTICE OF DISCLAIMER
Neither HUB International, Ltd., HUB International Insurance Services Inc., nor any of their affiliates is not
a law firm, and therefore they cannot provide legal advice. The information herein is provided for your
organization’s general information only, and is not intended to constitute legal advice as to your
organization’s specific circumstances. You should consult an attorney regarding the application of the
general information provided here to your organization’s specific situation in light of your organization’s
particular needs.
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Department of the Treasury
Internal Revenue Service
Group 2219
7300 Turfway Road, Suite 410
Florence, KY 41042

Tax year:

Letter date:
Employer ID number:
Contact name:
Contact ID number:
Contact telephone number:
Contact e-fax number:
Response date:

Dear
We have made a preliminary calculation of the Employer Shared Responsibility Payment (ESRP) that you owe.
Proposed ESRP $ [XXXXXX]
Our records show that you filed one or more Forms 1095-C, Employer-Provided Health Insurance Offer and
Coverage, and one or more Forms 1094-C, Transmittal of Employer-Provided Health Insurance Offer and
Coverage Information Returns, with the IRS. Our records also show that for one or more months of the year at
least one of the full-time employees you identified on Form 1095-C was allowed the premium tax credit (PTC) on
his or her individual income tax return filed with the IRS. Based on this information, we are proposing that you
owe an ESRP for one or more months of the year.
You generally owe an ESRP for a month if either:
• You did not offer minimum essential coverage (MEC) to at least [
]% of your full-time
employees (and their dependents) and at least one of your full-time employees was certified as being
allowed the PTC; or

Letter 226J (10-2017)
Catalog Number 67905G

•

You offered MEC to at least [
] % of your full-time employees (and their dependents), but at least
one of your full-time employees was certified as being allowed the PTC (because the coverage was
unaffordable or did not provide minimum value, or the full-time employee was not offered coverage).

This letter certifies, under Section 1411 of the Affordable Care Act, that for at least one month in the year, one
or more of your full-time employees was enrolled in a qualified health plan for which a PTC was allowed.
Based on this certification and information contained in our records, we are proposing that you owe an ESRP
of $[
].
What you must do
Review this letter carefully. It explains the proposed ESRP and what you should do if you agree or disagree
with this proposal. You must tell us whether you agree or disagree with the proposed ESRP by the Response
date on the first page of this letter.
The following items are included:
• An explanation of the employer shared responsibility provisions in Internal Revenue Code (IRC)
Section4980H, which are the basis for the ESRP. See About the ESRP;
• An ESRP Summary Table itemizing your proposed ESRP by month;
• An Explanation of the ESRP Summary Table;
• Form 14764, ESRP Response; and
• Form 14765, Employee Premium Tax Credit (PTC) Listing (Employee PTC Listing)
It will be useful to have the Form(s) 1094-C and 1095-C that you filed with the IRS for the tax year shown on
the first page of this letter available when you review this letter.
If you agree with the proposed ESRP
•
•
•

Complete, sign, and date the enclosed Form 14764, ESRP Response, and return it to us by the
Response date on the first page of this letter.
Include your payment of $[XXXXXX]. If you’re enrolled in the Electronic Federal Tax Payment
System (EFTPS), you can pay electronically instead of by check or money order.
If you don’t pay the entire agreed-upon ESRP, you will receive a Notice and Demand (your “bill”) for the
balance due. For additional payment options, refer to Publication 594, The IRS Collection Process, or call
the telephone number on your bill. We will begin the collection process if you do not make payment in
full and on time after you receive your bill.

If you disagree with the proposed ESRP
• Complete, sign, and date the enclosed Form 14764, ESRP Response, and send it to us so we receive it
by the Response date on the first page of this letter.
• Include a signed statement explaining why you disagree with part or all of the proposed
ESRP. You may include documentation supporting your statement.
• Make sure your statement describes changes, if any, you want to make to the information
reported on your Form(s) 1094-C or Forms 1095-C. Do not file a corrected Form 1094-C
with the IRS to report any changes you want to make to your Form 1094-C filed for the tax
year shown on the first page of this letter.
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•

•

Make changes, if any, on the Employee PTC Listing using the indicator codes in the
Instructions for Forms 1094-C and 1095-C for the tax year shown on the first page of this letter.
Do not file corrected Forms 1095-C with the IRS to report requested changes to the Employee
PTC Listing; and
Include your revised Employee PTC Listing, if necessary, and any additional documentation
supporting your changes with your Form 14764, ESRP Response, and signed statement.

About the Form 14765, Employee PTC Listing
The Employee PTC Listing shows the name and truncated social security number of each full-time employee for
whom you filed a Form 1095-C if:
• The employee was allowed a PTC on his or her individual income tax return for one or more months of the
tax year shown on the first page of this letter; and
• You did not report an affordability safe harbor or other relief from the ESRP on the employee’s Form
1095-C for one or more of the months the employee was allowed a PTC.
These employees are referred to as assessable full-time employees.
Each monthly box on the Employee PTC Listing has two rows. The first row reflects the codes, if any, that were
entered on line 14 and line 16 of the employee’s Form 1095-C for each month. For each employee, if the month is
not highlighted, the employee is an assessable full-time employee for that month. If the month is highlighted, the
employee is not an assessable full-time employee for that month.
Employees who are not considered assessable full-time employees for all twelve months of the year (either
because the employee was not allowed a PTC for any month in the calendar year or a safe harbor or other
provision providing relief was reported on Form 1095-C for each month the employee was allowed a PTC) are
not included on the Employee PTC Listing.
Specific instructions for making changes to the Employee PTC Listing
•

•
•
•

If the information reported on an assessable full-time employee’s Form 1095-C was inaccurate or
incomplete, you may make changes to the Employee PTC Listing using the applicable indicator codes for
lines 14 and 16 that are described in the Instructions for Forms 1094-C and 1095-C. Make any changes,
for each employee, as necessary, by entering new codes on the 2nd row of each monthly box.
When making changes, first enter the indicator code for line 14 and then enter the indicator code for line
16. Separate the two codes with a slash (e.g., 1H/2A).
If the same indicator code applies for all 12 months of the calendar year, enter that code in the "All 12
Months" column, and do not make entries for any of the months.
If you are providing additional information about the changes for an employee, enter a check in the
column titled “Additional Information Attached.” Otherwise, leave this column blank.

NOTE: If more than one indicator code could apply for a month, enter only one code for that month on the
Employee PTC Listing. Note any additional indicator codes that could apply for the affected employee in your
signed statement. Include the employee’s name, the applicable months and the additional indicator codes for
each month.
We will review what you submit and will contact you.
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Please ensure the signed statement and all documents submitted include the tax year and your employer ID
number in the top right corner.
If we don’t hear from you
If you don’t respond by the Response date on the first page of this letter, we will send you a Notice and Demand
for the ESRP that we proposed and assessed. The ESRP will be subject to IRS lien and levy enforcement
actions. Interest will accrue from the date of the Notice and Demand and continue until you pay the total ESRP
balance due.
About the ESRP
The ESRP rules only apply to an employer that is an applicable large employer (ALE). In general, an employer
is an ALE for a year if it had an average of 50 or more full-time employees (including full-time equivalent
employees) during the preceding calendar year.
The ESRP applies and is calculated on a monthly basis. Each month is a taxable period. An ALE may be liable
for an ESRP for any month under either IRC Section4980H (a) or (b) if it:
• Did not offer MEC to at least [ ]% of its full-time employees (and their dependents) and at least one
full-time employee was allowed the PTC (IRC Section 4980H(a)); or
• Did offer MEC to at least [ ] % of its full-time employees (and their dependents), and at least one fulltime employee was allowed the PTC (because the coverage was unaffordable or did not provide
minimum value, or the full-time employee was not offered coverage) (IRC Section 4980H(b)).
The ESRP is not deductible for income tax purposes.
Our authority for proposing the ESRP is IRC Section 4980H. For more information about IRC Section 4980H,
including definitions of key terms, such as full-time employee, how to determine ALE status and whether the
ALE has made an offer of coverage visit the ACA Information Center for Applicable Large Employers (ALEs) at
www.irs.gov, keyword “ALEs.” In addition, for information about completing Forms 1094-C and 1095-C and
available transition relief, see the Instructions for Forms 1094-C and 1095-C for the tax year shown at the top of
the page. You can find prior year Instructions at www.irs.gov (at the top of the screen select “Forms and Pubs,”
under the “Browse” heading choose “List of Prior Year Forms & Pubs” and in the “Find” box enter “1094-C” or
“1095-C ”).
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ESRP Summary Table
Information Reported to IRS
Month

a.

b.

Form 1094-C, Part
III, Col (a)

Form 1094-C,
Part III, Col (b)

Minimum
essential coverage
offer indicator
offered to at least
[ 70% or 95%]

Full-time
employee count
for ALE
member

Jan

[Yes/No]

Feb

c.

d.

e.

f.

g.

Allocated
reduction of fulltime employee
count for IRC
Section
4980H(a)

Count of assessable
full-time employees
with a PTC for IRC
Section
4980H(a)

Count of
assessable fulltime employees
with a PTC for
IRC Section
4980H(b)

Applicable IRC
Section 4980H
provision

Monthly
ESRP
amount

[xxx]

[xx]

[x]

[x]

[4980H(a)/4980H(b)]

[$xx,xxx]

[Yes/No]

[xxx]

[xx]

[x]

[x]

[4980H(a)/4980H(b)]

[$xx,xxx]

March

[Yes/No]

[xxx]

[xx]

[x]

[x]

[4980H(a)/4980H(b)]

[$xx,xxx]

Apr

[Yes/No]

[xxx]

[xx]

[x]

[x]

[4980H(a)/4980H(b)]

[$xx,xxx]

May

[Yes/No]

[xxx]

[xx]

[x]

[x]

[4980H(a)/4980H(b)]

[$xx,xxx]

June

[Yes/No]

[xxx]

[xx]

[x]

[x]

[4980H(a)/4980H(b)]

[$xx,xxx]

July

[Yes/No]

[xxx]

[xx]

[x]

[x]

[4980H(a)/4980H(b)]

[$xx,xxx]

Aug

[Yes/No]

[xxx]

[xx]

[x]

[x]

[4980H(a)/4980H(b)]

[$xx,xxx]

Sep

[Yes/No]

[xxx]

[xx]

[x]

[x]

[4980H(a)/4980H(b)]

[$xx,xxx]

Oct

[Yes/No]

[xxx]

[xx]

[x]

[x]

[4980H(a)/4980H(b)]

[$xx,xxx]

Nov

[Yes/No]

[xxx]

[xx]

[x]

[x]

[4980H(a)/4980H(b)]

[$xx,xxx]

Dec

[Yes/No]

[xxx]

[xx]

[x]

[x]

[4980H(a)/4980H(b)]

[$xx,xxx]

Total Proposed ESRP

[$xxx,xxx]
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Explanation of the ESRP Summary Table
The ESRP summary table includes the following information.
Column (a). Form 1094-C, Part III, Col (a), Minimum essential coverage offer indicator (offered to at
least [ ]%)
This column shows the information you reported on the Form 1094-C, Part III, Column (a) filed with the IRS
about whether you offered MEC to at least [
] % of your full-time employees and their dependents. If there
was no entry on Form 1094-C, Part III, Column (a) for one or more months, each missing entry is shown as
“No” in column (a).
Column (b). Form 1094-C, Part III, Col (b), Full-time employee count for ALE member
This column shows the information you reported on the Form 1094-C, Part III, Column (b) filed with the IRS
reporting the number of your full-time employees. However, if you did not report the number of full-time
employees for any month of the year, the full-time employee count in column (b) will reflect the number you
reported on Form 1094-C, Part II, line 20, “Total number of Forms 1095-C filed by and/or on behalf of ALE
Member.” If you reported the number of full-time employees for some, but not all months of the year, the fulltime employee count in column (b) for each month for which you did not report will reflect the greatest number
of full-time employees you reported for any one month of the year.
Column (c). Allocated reduction of full-time employee count for IRC Section 4980H(a)
This column shows the number by which the full-time employee count in column (b) is reduced when
computing an ESRP under IRC Section 4980H(a). In general, under IRC Section 4980H(a), an ALE’s number of
full-time employees is reduced by its allocable share of 30. If the ALE is not part of an Aggregated ALE Group,
the ALE’s allocable share is 30. If the ALE is a member of an Aggregated ALE Group, the ALE’s allocable
share is based upon the number of ALE members reported in Part IV of Form 1094-C. For the 2015 year only,
transition relief increased 30 to 80 for an employer that certified on Form 1094-C, Line 22 and entered B on
Form 1094-C, Part III, Column (e), reporting that it met the criteria for the transition relief. Even if “yes” is
entered in column (a) (meaning no ESRP under IRC Section 4980H(a) applies for the month), this column (c)
will be filled in because the amount of a potential ESRP under IRC Section 4980H(a) for a month caps the
amount of an ESRP under IRC Section 4980H(b) for a month.
Column (d). Count of assessable full-time employees with a PTC for IRC Section 4980H(a)
The number shown for each month is the number of your full-time employees who were allowed a PTC on their
individual income tax returns and for whom no provision providing relief is applicable under IRC Section
4980H(a). These employees are listed on the Employee PTC Listing and are referred to as assessable full-time
employees. You are subject to an ESRP for any month that IRC Section 4980H(a) applies to you, if there is at
least one assessable full-time employee for that month.
Column (e). Count of assessable full-time employees with a PTC for IRC Section 4980H(b)
The number shown for each month is the number of your full-time employees who were allowed a PTC and for
whom no safe harbor or other provision providing relief is applicable under IRC Section 4980H(b). These
employees are listed on the Employee PTC Listing and are referred to as assessable full-time employees. You
are subject to an ESRP for these employees for any month that IRC Section 4980H(b) applies to you, if there is
at least one assessable full-time employee for that month.
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Column (f). Applicable IRC Section 4980H provision
This column shows whether the ESRP, if any, has been computed under IRC Section 4980H(a) or (b).
Column (g). Monthly ESRP amount
This column shows the proposed ESRP amount per month, if any. Each month is a separate taxable period. The
total proposed ESRP amount for the year is shown at the bottom. For more information, see “Calculation of
your ESRP” below.
Calculation of your ESRP
Note: References to all columns relate to the ESRP Summary Table above.
We computed your ESRP amount on a month-by-month basis as shown in column (g). For any month, an
employer may owe no ESRP or an ESRP under either IRC Section 4980H(a) or 4980H(b) as described below,
but not both. (See column (f) for the ESRP provision, if any, that applies to you for each month.)
IRC Section 4980H(a) applies for a month when column (a) Minimum essential coverage offer indicator
(offered to at least [70% or 95%]) is marked “No” and column (d) Count of assessable full-time employees with
a PTC for IRC Section 4980H(a) is at least one for that same month. An IRC Section 4980H(a) ESRP is
computed by taking the number in column (b), IRC Section 4980H full-time employee count for ALE member,
subtracting the number in column (c), Allocated reduction of full-time employee count for IRC Section
4980H(a), and multiplying the resulting number by [$2,080/12 or $173.33] to arrive at the monthly ESRP
amount.
IRC Section 4980H(b) applies for a month when column (a) Minimum essential coverage indicator (offered to
at least [70% or 95%]) is marked “Yes” and column (e) Count of assessable full-time employees with a PTC
for IRC Section 4980H(b) is at least one for that same month. An IRC Section 4980H(b) ESRP is computed by
taking the number in column (e), Count of assessable full-time employees with a PTC for 4980H(b), and
multiplying that number by [$3,120/12 or $260.00] to arrive at the monthly ESRP amount.
Note: The ESRP amount under IRC Section 4980H(b) in column (g) cannot be more than the amount that would
have been proposed under IRC Section 4980H(a) had it applied to you for that same month. If you are a
member of an Aggregated ALE Group and are subject to an ESRP under IRC Section 4980H(a) or are subject
to an ESRP under IRC Section 4980H(b) that may be limited by IRC Section 4980H(a) cap, please contact the
person identified on the first page of this letter to ensure the allocation has been correctly computed.
Additional information
• For more information about this letter, visit www.irs.gov/ltr226J.
• For information about the ESRP and the PTC, visit www.irs.gov/aca.
• For information about the collection process visit www.irs.gov/Publication 594
• For tax forms, instructions and publications, visit www.irs.gov/forms-pubs or call 800-TAX-FORM (800829-3676).
• Keep this letter for your records.
If you need assistance, please don’t hesitate to contact us.
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Sincerely,

Enclosures:
Publication 1
Notice 609
Form 14764
Form 14765
Envelope
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Form

14764

Department of the Treasury - Internal Revenue Service

(April 2017)

ESRP Response

Complete both sides of this form and return it to the address below so that we receive it by [MM/DD/YYYY]. An envelope has been
enclosed for your convenience. To request more time to respond, call us at 1-[XXX-XXX-XXXX].
Return form to: Department of the Treasury
Internal Revenue Service
Group 2219
7300 Turfway Road, Suite 410
Florence, KY 41042

Provide Your Contact Information
Name

Address (if you changed your address, make the changes below)

Primary telephone number

Best time to call

Secondary telephone number

Best time to call

Indicate Your Agreement or Disagreement
Agreement with proposed assessment
I consent to the assessment and collection of the of the proposed assessment of the ESRP in the amount of [$0.00]
Signature

Date

Print name and title of the person who signed above

Partial/Total disagreement with proposed assessment
I disagree with part or all of the proposed assessment of the ESRP

Indicate Your Payment Option (check all that apply)
Full payment using EFTPS on
Partial payment using EFTPS on
Enclosed full payment of $
Enclosed partial payment of $
No payment
• Write your employer ID number ([NN-NNNNNNN]), the tax year [(2015)] and ESRP on your payment and any correspondence.
• Make your check or money order payable to the United States Treasury.
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Page 2

Authorization (optional)
If you would like to authorize someone, in addition to you, to contact the IRS concerning this proposed ESRP matter, please include the
person’s information, your signature, and the date.
The authority granted is limited as indicated by the statement above the signature line. The contact may not sign returns, enter into
agreements, or otherwise represent you before the IRS. If you want to have a designee with expanded authorization, see IRS
Publication 947, Practice Before the IRS and Power of Attorney.
Full name of authorized person

Address

City

State

Country

Primary telephone number

Best time to call

Secondary telephone number

Best time to call

Zip code

I authorize the person listed above to discuss and provide information to the IRS about this letter.
Signature

Date

Print name and title of the person who signed above
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Form

14765

Department of the Treasury - Internal Revenue Service

Employee Premium Tax Credit (PTC) Listing

(April 2017)

Any month not highlighted is a month that the employee received a PTC and no safe harbor or other relief from the ESRP was applicable. The employee is an assessable full-time
employee for that month.
Employer name

Employee Name
(last, first)
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Employer ID number

SSN
(last 4
digits)

All 12 months
Indicator
Codes
(Form 1095-C,
lines 14 and 16
combined)

Jan

Feb

Mar

Apr

May

www.irs.gov

Jun

Jul

Aug

Sep

Tax year

Oct

Nov

Dec

Additional
Information
Attached
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